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L ~ Dear Mr. Kesner) . S S
Reference ia made to vour Ietter dated August 30, 1979,

requesting guidance apd reconsider;ation ‘in view of our
- | decision John C. Haynor, B~ 187241, July 5, 1977.l5

- In view of the statutes relating to eur decieioﬁ-making
authority, we will nWot render a formgal doaision to you at
this time. See 31 u 5.C, §§ 74 and b2d- (1976) flowvever, .on.

S ) the basis of the informarion provided by you, we offer the

| | follq'}ng comments.,;\ . o fﬁ ‘? | \ i,'
n. \ \ - ‘,. e l ".' l\
| IR our decision‘ John C. Raynor, B 187241 ‘qu]y 5& l973y
- we denied Mr. Raynor s\c laim Eo reimburuement o txansporta-
‘tion expenses for his ainor cnildren who accomaanied hiT on
! tour' renewal.agrzement (ravel from pis pqat of\uuty outlide

the" continental United\“fates to his: place of tesidence: and.

return in Dacember;, lQ75 - The issues invalved in. that cxuse .

relate to-a civilian employee g entitlement to reimbursenent

- of travel expepses for h:s minor children vhose custody unaer

A a divoxce decree has béep' piaced jointly between ‘the employee

o and his former spouse. ; _ - g

j vroon il

The -Federal Aviation Administration (FA:? legal opinien
submitted with your letter contends that a ciyilian enplojee
stationed overgseas is entjtled to ceimburseneqt of travel éx-
penses .for children who visit the employee forwl month during

the simmer pursuant to,a divhrce decree but whv' actually .

resi(j® elsewhere., It is argued that the childrgn of employ ees

80 sxtuated are "members of the employee's housenold"'within |

the meaning of para, 2- 1.4d ot\ the Federal Travel Regulations

(FTR) (FPHR 101-7(May 1973)) since the children\have all tne

attributes of a member of the lousehold, i.e., the children

were employee's natural children, responsive to employea's
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authority, claimed as tax deductions, and Einancially .
supported by the employee, although they were members of,
his household for only 1 month each year. o

' AR\ ' ST <o . ; ',i‘.

- Based upop’'the fellowing discnssion it would apéﬁar -
that the factual clrcumstances described in the legal copinion
tall to sufficiently establish an afflrrmative finding that
the children are "members of the parent-employee's househuld"
under 5 U,S.C. § 5728, Under the provisions ¢f section 5724
of title 5, U.8.C,, an employea .alid his. immediate family may
be eligible for home leave travel at Government expense.

Parvagraph 2-1,5h of the implementing regulations.
contained in the! FTR sets forth the eligibility requirements
for home leave travel bepefits. In addition para, 2-1,4d of
the FTR defines "immediate family" in relevant part as

follows: v ) '

v

"d. Inmediate family.

"(1) Any of the followins' ramed nembere
of the employee's household at the time he
reports for duty at his permanent duty station
or performs authorized or approved overseas tour
renewal agreement travel or separation travels:..

“(a) Spouse;

"(b) Children of: the employee or employea's
spouse who are unmarried and under. 21 ‘years of

age or who, regaxdless of -age, are pﬁys%cally or

mentally incapable of sg¢lf-support (The' term

‘children' shall ipncludg¢ natural offspring;

stppchildren; adopted cliildren; and.grangchildren,

legal min>r wards; or other dependent ‘children who

are under legal guardianship of the employee or .

employee's spouse.);" , : \¥\

Under' this definition a child of an emplcyee qualifies
as & member of the employee's "immediote family" if the ;
child is a "member of the employee's household¥ at the time
the renewal agyrecement travel is performed. Thevres is no
dispute that the term "children" is sufficiently broad to
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, . !a(
include ‘minor ¢hildren whose custody has belin placed jointly .
.on an employee and his formetr spouse., 52 Comp. Gen. 878
(1973),"" Howaver, to be considered a member of FNe employee's
household an affirmative finding must be establiehed that
the children are residing at the parent-emplpyee's cverseas
post and not merely engaged in visitation triwvel:to the
parent-employee's post widile actually residing elsewhere,
Ernest F. Gianotri, B -195969, MHay 15, 1980, 59 Comp. Gene

The term houaehold is8 not. defined in the' regulations.
Raynor, above, A3 stated in n_ypor, with respect to the
term household; \
"We have etaLed that the term js e of
uncertain, meaning and that. persons may- be
member s of: the same ‘household. even though
they are not living undeL.Qhe same roof, - !
See algo Crossfield- v.!Phoenix Insurance Co.,
187 A,2d 20 (19%62); Ma 'zillivv, -Accldent & .
Casualty Insurance Co., of Wintérthur, \
qwitaerland "I70-A, 278 '00"1‘96’1; ’

I
The meanin% of. the*te&m “household" &as also. discussed it
our Gianotti decision. yie Office fgund that: transporta~
tion expenses of a'civilian employee s.'minorichildren we e
allowable where' the chlldren s custody\was equally dividld
under a divorce decree }'etween the emp oyee and his former
spouse, We stated that the period of entltlement begine
with the time when the facts and the intent of the parties
show that the child became a member of the employege's i
household. Thus, the actual duration ofllan individual's
residence with the employee plus the intent of the paxties
to make the individual a "member of the elployee's Loupe-
hold" are evidentiary facts to be considered. Gianotti,

- above.

W

In Ra nor, we concluded thate . \

"k % #[t)he facts in thia case bhow thet the
children actually reside with their mother
approximately 1) months of each year any
although the employee has joint custody'of
said children, rather than a permissive rignt

e



:“househoxd" B-l???

';,. Your$Regiunal Counsel cites {is authority oﬁq decision
"ip_ 48 Lomp, Gen., 457 °{1969), in support. of the\pt“ionale
‘thar. home “eave travel undexr 5

B-187241

to wislit the minors, plans for them to visit

at his residence '{n Juneau for one month

during the summer; and is financially respon-
sible fnr the 8uppor¢ of his izhildren, the

period Of time during which they actually

live with the claimant is not of sufficienr
duration to warrant a . dixermination that the
children are in fact ‘members of the ‘
employee's household;'" (Citationa omitted.) "

e 1 ‘
Gther decisions of this Office are in accord,with

this construction of the ter "household", In B-1/9962,

tlovember 17, 1976, we held that section 5924 of. title 5,
United States Code, proqidqa entitlement ko travel;and
education allowances for members of the family resxding at
the officers post Lyt mzke no provision for visitation
travel to the empJoyée's”poqt by dependent children
elaewhere. Likewise, where'an employee of the Department
of N&vy was granted a divorce~nearly 6 months before his
appointment and his! children|were reslding with ard in the
custody of his formey wife, \his Cffice concluded that the
mployee was not entitled to: reimbursement. His children
were noy residing with him at the time he reported for
duty, therefore, theﬁ vere no& considered membera of ‘his .
1, Aprill 18, 1973. Lo a

s
.

U, S.Co § 5728(a)~1s a con-
tractudlly icreated’ benefit earqed by an: employee by reason
of having segrved a tour of‘dutx and entered into a new
agreenent. ||This analysis, while appealing, is not the law,
As we statecd in William J, Eldel: and Stephen M. Owen,
56 Comp. ueq 85 (1976): .+ @
oo dy

22 ‘\* he relationghip\bet¢¥en the Federal

Govez nent and_its employeeh is not a .

simplefcont*acthylzrelaLiothip. Since

Federal employe&s rre: appoiqted and. serve

only n accordance with the ‘applicable

statutes and,cogulations, thie ordinary

principles of contract, . lawv do not apply.

Hopkins v. United Stares,‘Sll F.2d 1360

(Ct. Cl. 1975)." » A
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The issue in 48 Comp. Gen. 457, was whéether thd¢ 17-year old
divorced daughter of a civilian employee stationed overseas
under a repewal contract may be considered a member of the
employees household even though she was not living under

the employees' roof at. the time his employment contract was
venewed or the fact that he had not yi@t performed home leave |,
traval incident to that contract, This Office concluded that t
the employee's daughter was a member of his household and
consequently entitled to: tranuportation‘expenae&. We stated
that his daughter would have joined the employee immediately
aftex her divorce had he not lived overseas and that within

3 days after the employee was apprised of his daughter's
divorce he took steps to have her join hin.

Sinilarly in: Gianotti, ‘nbove, we coné&luded that a ..
civilian. employee stationed in Truk, was entitled to reim-
bursenenh of travel expenses fe«¢ his daughter, Chrifitine,
who residgd with the employeerperent'only during the summer
and then hent to school i1n Hawaiil, This Office found that
his daughtor was a memberof hic household since the record
showed that. it was the intznt of the parties that the child
remain in: the father's-iousehold, even though' she was _
attending school elsewhere, We stateds | Lo,

"The situation here, where Christine would y
have been\reeiding with her father but for
her attendance at a schoo) away from post,
1s a good axample of our construction of the
concept of member of the household of the
employee, " \ '
- Thus, this OLfice recognizee\epecial c&rcumstances
under which. an indtvidual is not Jving. underx the, same
roof as - the employee but. is found.to have a "construccive
residence" with the’ employee and toibe a member of his .
household whére the'record siows. that the parties 'intended
that the individual become a "member of the employee's
household" within the meaning of section 5728 of title 5,
United States Code, and its implementing regulations. See
Gianotti, above; Georue S. Barnard, B-188096, April 6,

1977; 48 Comp. Gen. 457 (1969).

Therefore, based upon the foregoing discussion it
would appear that the factual circumstances submitted .,

-5 -
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by the Regional Counsel underlying hia opinion that minor
children who visit the employee skationed at an overseas post
for 1 month during the sumner pursuant to a divorce decree
are "members of the employea!s household"” under 5 U,5,C,
§ 5728 are insufficlent to eutablish an affirmative finding
that the children are residing with the employee-parent and
not merely engaged in "visitation tvavel" while actuully
residing elsewhere. Accordingly, it must be noteu-that the
allowability of travel expenses pursuant to 5 U.8.C, § 5728
minst be determined by the employinug agency based upon the
facts of the particular case,

The above information and enclosurea should assist you
in reaching that determination, This, of course, does not
preclude you from forwarding any doubtful claim, regarding a
particular employee, to this Office. The claim should be
addtessed to: . '

U.S. General Accounting Office N .
FGMSD ~ Claims Group '
441 G Street, NH.
Waabington; D.C. 20548 ;

ty
We G)en. wivh to point out that the waiver, by thia
Office, 0i: .sy erroneous overpayment of travel and tranapor-’
tation expenses is specifically precluded by statute. $ U.S8.C.
§ 5584 (1976). ,

*

We regret the delay in respondiqg to your'request.

L

Sincerely yours,

Roboit 1., x-nggms

Robert L. Higgins
Aesistant General Counsel

Enclosures
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